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Relations Board 


HE ROLE OF THE 
CANADA LABOUR RELATIONS BOARD 


Although there has been general agreement in Canada for 
many decades that freedom of association is a fundamental 
right of Canadians, the exact implication of such a freedom has 
been a continuing topic for debate. When Parliament reen- 
acted Part V (now Part |) of the Canada Labour Code in 1972, 
it did so with the following preamble: 


“Whereas there is a long tradition in Canada of labour leg- 
islation and policy designed for the promotion of the common 
well-being through the encouragement of free collective bar- 
gaining and the constructive settlement of disputes; 

And Whereas Canadian workers, trade unions and em- 
ployers recognize and support freedom of association and free 
collective bargaining as the bases of effective industrial rela- 
tions for the determination of good working conditions and 
sound labour-management relations; 

And Whereas the Government of Canada has ratified 
Convention No. 87 of the International Labour Organization 
concerning Freedom of Association and Protection of the Right 
to Organize and has assumed international reporting respon- 
sibilities in this regard; 

And Whereas the Parliament of Canada desires to con- 
tinue and extend its support to labour and management in their 
cooperative efforts to develop good relations and constructive 
collective bargaining practices, and deems the development of 
good industrial relations to be in the best interests of Canada in 
ensuring a just share of the fruits of progress to all; 

Now Therefore, Her Majesty, by and with the advice and 
consent of the Senate and House of Commons of Canada, 
enacts as follows:...” 
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In 1982, the Canadian Charter of Rights and Freedoms en- 
trenched fundamental freedoms, including freedom of asso- 
ciation. They are subject only to such reasonable limits 
prescribed by law as can be demonstrably justified in a free 
and democratic society. 


Labour relations boards in all jurisdictions in Canada have 
traditionally had the role of interpreting the statutory provi- 
sions which protect or circumscribe freedom of association in 
the industrial relations setting. From now on, the legislation 
itself, as well as its application by various boards, will have to 
meet the criteria contemplated in the Constitution as inter- 
preted by the courts. 


The Canada Labour Relations Board administers a statute in 
which freedom of association is expressly recognized. Section 
8 of the Code provides that every employee is free to join the 
trade union of his or her choice and to participate in its lawful 
activities. Every employer enjoys a similar freedom in relation 
to joining and participating in the lawful activities of employ- 
ers’ organizations. 


Before going into the role played by the Board, it should be 
understood that certain activities to assist unions and employ- 
ers in collective bargaining are not within the purview of the 
Board but come directly under the Minister of Labour. These 
useful services for the promotion of industrial peace are, for the 
most part, provided by the Federal Mediation and Conciliation 
Services of Labour Canada. 
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JURISDICTION 


Constitutional jurisdiction over labour relations is essentially 
provincial. Part | of the Canada Labour Code generally applies 
to the field of federal labour jurisdiction, but it does not 
encompass employees in the Public Service of Canada and 
certain Crown agencies. These employees are covered by the 
Public Service Staff Relations Act, administered by the Public 
Service Staff Relations Board. Moreover, the Code does not 
apply to members of the Canadian Armed Forces or the Royal 
Canadian Mounted Police. 


Given the limited constitutional and statutory scope, only an 
estimated 600,000 employees and their employers are gov- 
erned by Part | of the Canada Labour Code. However, the 
geographic spread and variety of activities under federal 
jurisdiction pose some unusual if not unique challenges. 
Without attempting an exhaustive or legal definition of the 
jurisdiction of the Board, the following activities, in general, 
are covered: 


¢ broadcasting (radio and television); 

e banking; 

¢ airports; 

¢ air transportation, shipping and navigation (including 
loading and unloading vessels); 


¢ interprovincial or international transportation of goods 
or passengers by road, railway or ferry; 


¢ uranium mining and processing; 

¢ grain handling; 

e all activities in the Yukon or Northwest Territories that 
would normally be in provincial jurisdiction; and 
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° certain Crown agencies such as Devco, Atomic Energy 
of Canada Ltd., the National Arts Centre and Canada 
Post Corporation. 


There is no clear and simple rule for determining jurisdiction 
on the basis of industry or activity. For example, Bell Canada 
falls under federal jurisdiction while other telephone compa- 
nies may not. Urban mass transit systems generally fall under 
provincial jurisdiction while the courts have ruled that the 
Ottawa-Carleton Regional Transit Commission, which pro- 
vides service across the Ontario-Quebec border, is in federal 
jurisdiction, 


While the Canada Labour Code does not provide the right to 
collective bargaining for managerial employees and those en- 
gaged in aconfidential capacity in matters dealing with labour 
relations, other supervisory personnel and professional em- 
ployees are covered by the Code. In addition, contractors, 
such as owner-operators of trucks, who haul goods under 
contract, may be treated as employees for the purposes of 
collective bargaining. One of the significant tests applied to 
determine whether such a person is an employee for the 
purposes of the Code is the degree to which the person is 
economically dependent on the employer. 
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BARGAINING RIGHTS 


Freedom of association and the right to organize would have 
limited meaning in practice if not reinforced by the right to 
bargain collectively. Many workers do have the right to strike, 
but the right to strike in Canada is not available to all workers 
at all times and on all issues. However, where the issues on 
which strikes can take place have been restricted, other 
mechanisms, such as binding arbitration, have been provided 
for the resolution of those issues. 


A frequent cause of strikes in the past was the issue of recog- 
nition of the union by the employer. The Canada Labour Code 
prohibits recognition strikes but provides for the certification 
of any union which enjoys the support of a majority of 
employees in a bargaining unit which is appropriate for 
collective bargaining. Once the Canada Labour Relations 
Board has satisfied itself that a majority of the employees 
within an appropriate bargaining unit support a trade union 
that has submitted a timely application for certification, it may 
then issue a formal certificate. The effect of this process is that 
the employer is obliged by law to recognize the union as the 
certified bargaining agent and to make every effort to negotiate 
a contract known as a collective agreement. These collective 
agreements specify the rates of pay, fringe benefits and other 
conditions of employment governing the employees during 
the life of the agreement. 


If the employer and the certified union cannot reach a collec- 
tive agreement, there are various forms of conciliation and 
mediation assistance available to them from the Minister of 
Labour through the Federal Mediation and Conciliation Ser- 
vices. However, if it appears that an agreement is not possible, 
given the position of the parties, the Minister may indicate that 
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there is no point in providing any further assistance unless the 
attitudes at the bargaining table change. Seven days after the 
Minister announces the intention not to assist the parties any 
further, the parties are free to engage ina legal strike or lockout. 
At all other times, strikes and lockouts are unlawful. Additional 
assistance may be provided subsequently if the Minister de- 
cides that it could be useful in assisting the parties to conclude 
a collective agreement. 


As indicated previously, other mechanisms are provided under 
the Code for settling differences when a strike or lock-out is 
prohibited. The statute requires that each collective agreement 
provide a procedure for the final and binding settlement of all 
differences between the parties, without a stoppage of work. 
This mechanism is normally referred to as a grievance proce- 
dure and, in cases of unresolved differences, provides for 
binding arbitration by a single arbitrator or a three-person ar- 
bitration board. The decision rendered is final on matters re- 
lating to the provisions of the collective agreement, including 
such matters as discipline and discharge actions by the 
employer. 
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CERTIFICATION 


An application for certification of a trade union as a bargain- 
ing agent may be filed with the Board if there is no other union 
holding a certificate as bargaining agent and if there is no 
collective agreement in force. Where there is a certified bar- 
gaining agent anda collective agreement, another trade union 
may apply for certification only after the commencement of 
the last three months of the term of the collective agreementor, 
if the agreement is for more than a three year term, during the 
last three months of the third year and of each subsequent year 
that it continues to operate. 


When an application for certification is received by the Board, 
a copy is provided to the employer, who may then file a reply 
with the Board, particularly on the question of the appropriate- 
ness of the bargaining unit being sought by the union. The 
employer may also argue that certain employees should be 
excluded because of managerial responsibilities or involve- 
ment in labour relations. The Board will require that the em- 
ployer post notices of the application so that employees will be 
aware and have an opportunity to make representations to the 
Board. 


The Board also appoints a labour relations officer to investigate 
the application, including the examination of the payroll 
records in order to ascertain the names and classifications of 
the employees and obtain the company’s organization chart. 
The officer will examine the records of the trade union, veri- 
fying union membership and the payment of union dues. 
Except for a portion of the report dealing with union member- 
ship and employee wishes, copies of the investigation report 
are provided to the union, the employer and any other parties 
that may have intervened in the proceedings. It is usually 
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possible for the Board to make a ruling on an application 
without a public hearing based on the report of the officer and 
the written submissions of the parties. However, a hearing may 
be necessary insome cases where there is a difference between 
the parties as to the essential facts of the case. 


If a trade union has majority support of the employees in a 
bargaining unit that the Board finds to be appropriate for 
collective bargaining, the certificate is normally granted. 


However, the Board can order a vote in various circumstances. 
For example, when the applicant union has more than thirty- 
five percent support of the employees, but less than fifty 
percent, the Board will order a vote of the employees to 
determine if the majority wish to be represented by the union 
in collective bargaining. Also, where one union is trying to 
displace another which is already the bargaining agent, the 
Board generally conducts a vote among the employees, as- 
suming that the applicant union has provided evidence of 
membership of a majority of the employees. 


In most situations, it is possible to conduct these votes by use 
of a ballot box at one or more locations. Sometimes it is neces- 
sary to conduct the balloting by mail because of geographical 
problems and the mobility of employees. Special measures are 
taken in mail vote situations to ensure that the confidentiality 
of voters is maintained. 


If the Board finds that the union is dominated by the employer 
or that it is seeking certification fraudulently, the application 
will be dismissed. 
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TERMINATION OF BARGAINING RIGHTS 


As with applications for certification, there are certain time 
frames when unions may lose their bargaining rights if they no 
longer enjoy the support of the majority of employees in the 
bargaining unit. The Code provides that unions not certified by 
the Board may become bargaining agents as a result of 
voluntary recognition by an employer. A union which ac- 
quired bargaining rights as a result of voluntary recognition by 
an employer may lose its bargaining rights at any time during 
the first year of its first collective agreement if it does not have 
the support of the majority of the employees. However, a 
certified union may have its bargaining rights revoked only at 
specified times during the life of a collective agreement. 


Applications for the revocation of certification and applica- 
tions for the termination of bargaining rights of an uncertified 
bargaining agent are determined in much the same manner as 
applications for certification. An employee who makes an ap- 
plication must show evidence that the application has the 
support of a majority of the employees in the unit. In these 
cases, a vote may or may not be held. 
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REVIEW APPLICATIONS 


Any party affected by a decision of the Board may ask the 
Board to review its decision. While there are a number of 
different reasons for these requests for review, the most fre- 
quent type of application for review relates to the composition 
of the bargaining unit. The Board may be required to redefine 
the bargaining unit to reflect organizational or technological 
changes. The Board normally decides these issues through the 
use of the investigation process and the written submissions of 
the parties. The more complex cases may result in public 
hearings being held in order to clarify the situation. 


SUCCESSOR RIGHTS 


Generally speaking, a collective agreement survives and a 
union retains bargaining rights when an employer sells the 
business. However, some complex situations do arise as a 
result of a sale of business, particularly where employees are 
intermingled with employees of the employer to whom the 
business is sold. This sometimes involves employees covered 
by acollective agreement being intermingled with employees 
who are covered by a different collective agreement or are not 
represented by aunion. In these circumstances, the Board may 
be called upon to make determinations as to bargaining rights 
and appropriate bargaining units. 


Similarly, where there are mergers, amalgamations or a trans- 
fer of jurisdiction between unions, the Board may have to 
determine the rights, privileges and duties of the unions 
concerned. 
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UNION DUES 


In 1984, the Code was amended with respect to union dues. 
The amendment provided some union security within the 
federal jurisdiction by allowing the use of the concept referred 
to as the “Rand formula”. This is encompassed within subsec- 
tion 70(1) which requires that a collective agreement contain 
automatic deduction of union dues if the union so requests. 


Furthermore, subsection 70(2) gives the Board the authority to 
override the provisions of a collective agreement when an em- 
ployee, because of his religious conviction or beliefs, objects 
to joining a trade union or to paying regular union dues. The 
Board may waive the requirement of union membership and 
allow that the amount of union dues normally required to be 
paid to the union be paid instead to a registered charity within 
the meaning of the Income Tax Act. The Board may designate 
a charity to which payment should be made if an employee 
and the trade union are unable to agree on such charity. 


GEOGRAPHIC CERTIFICATIONS 


In the longshoring industry, and potentially in other areas 
where labour is drawn from a common pool, the Board has 
authority to issue certifications covering the employees of two 
or more employers in a particular geographic area. The Board 
may also require the employers in such situations to designate 
an employers’ representative for collective bargaining pur- 
poses. This function is usually fulfilled by an employers’ 
organization. 
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TECHNOLOGICAL CHANGE 


When acollective agreement is in force and the parties did not 
bargain the effects of technological change, the Board may 
ensure that the union has an opportunity to bargain with the 
employer regarding the impact of the proposed changes. The 
effect of the Code is not to prohibit technological change but 
to ensure that where such changes are to be introduced during 
the life of a collective agreement, an opportunity will be 
provided for collective bargaining to take place on that issue. 
Notice of a proposed technological change that would affect 
the terms and conditions or security of employment of a 
significant number of employees must be given to the union by 
the employer at least one hundred and twenty days ahead of 
the proposed change. 


UNLAWFUL STRIKE OR LOCKOUT 


Since 1978, the Canada Labour Relations Board has had the 
responsibility for issuing cease and desist orders in cases of un- 
lawful strikes or lockouts. This is a function which had 
previously been reserved for the courts. These applications are 
scheduled for prompt hearing by the Board, and a senior 
labour relations officer is normally assigned to help the parties 
resolve the problems that caused the unlawful work stoppage. 
Applications may be made in anticipation of an unlawful work 
stoppage and, with the assistance of the Board’s staff or by an 
order of the Board, the anticipated disruption can generally be 
avoided. 
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FILING BOARD ORDERS IN 
THE FEDERAL COURT OF CANADA 


All orders of the Board are subject to filing in the Federal Court, 
including orders against parties arising out of complaints of 
unfair labour practice. Orders of the Board are binding on the 
parties but the actual enforcement of those orders lies in the 
hands of the Federal Court. When a party to a proceeding 
requests that the Board file its order in the Federal Court for 
enforcement purposes, the Board is required to do so unless 
non-compliance is unlikely or it would serve no useful pur- 
pose. When applications to file an order in the court are 
received, the Board usually endeavours to secure compliance 
through the assistance of a Board officer. The Board will file the 
order in court only if these endeavours are unsuccessful and 
non-compliance is evident, or likely. Once the Board order is 
filed in the Federal Court of Canada, it is enforceable in the 
same manner as an order of the court. Contempt of court pro- 
ceedings may be initiated for non-compliance with a Board 
order which has been filed in the Federal Court of Canada. 
However, it is seldom necessary to file an order in court. 


CONSENT TO PROSECUTE 


The Canada Labour Code provides for the imposition of fines 
by the courts for specific infractions, including unlawful strike 
or lockout activities, but such proceedings may not be initiated 
without the written consent of the Board. These prosecutions 
are extremely rare due to the high degree of compliance. 
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COMPLAINTS OF UNFAIR LABOUR PRACTICE 


As indicated earlier, the Code is fashioned about a concept of 
protecting freedom of association and the right to bargain 
collectively. To safeguard these rights, there are certain duties 
and obligations placed upon the parties by the Code. These 
include the responsibility to bargain in good faith and to make 
every reasonable effort to negotiate a collective agreement. 
Employers are prohibited from interfering with the formation 
and operation of a union and from imposing penalties on 
employees for exercising those rights and related activities of 
a lawful nature. Unions are required by the statute to represent 
fairly and without discrimination all the employees in a 
bargaining unit with respect to the employees’ rights under 
their collective agreement. Unions that operate hiring halls or 
systems of referring employees to jobs are required to operate 
them fairly and to have rules governing these referrals posted. 


Unions are prohibited from expelling, suspending, refusing 
membership, and/or imposing discipline in a discriminatory 
manner. While unions may expel or suspend members law- 
fully and negotiate agreements requiring employees to be- 
come and remain members of a union as a condition of 
employment, they can not require an employer to fire an 
employee who has lost union membership, unless the loss of 
membership was due to a refusal to pay the required periodic 
union payments. Both unions and employers are prohibited 
from taking action against employees for initiating proceed- 
ings before the Board or for exercising other legal rights under 
the Code. Employers are prohibited from imposing penalties 
on employees for engaging in a lawful strike. Unions and em- 
ployers’ organizations are required to provide financial state- 
ments to their members on request and free of charge. For more 
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detailed information on these rights and responsibilities, please 
refer directly to the Code. 


When complaints alleging violation of the Code are filed with 
the Board, the person or organization charged with the alleged 
infraction is provided with a copy of the complaint and given 
an opportunity to file a written reply. Atthe same time, alabour 
relations officer is usually appointed to assist the parties 
towards a settlement of the matters in dispute. If a settlement 
is not achieved or the complaint is not withdrawn, the Board 
must normally hold a public hearing into the complaint before 
rendering a decision. 


However, there is no need to hold hearings into all complaints. 
For example, the majority of complaints alleging violation of 
the duty of fair representation and/or of the duty of fair referral 
are not scheduled for a public hearing. They are decided by a 
Board panel after having carefully considered all the informa- 
tion contained in the submissions filed by the parties as well as 
of the officer’s report. 


Fortunately, a very substantial number of these cases are 
settled and/or withdrawn. Whenever possible, the Board seeks 
to have the parties settle their conflicts without third party 
intervention. Settlements provide for a better labour relations 
solution and save considerable costs for the parties and for the 
Board. However, where the Board must decide a complaint 
and finds that there has been a violation of the Code, it has 
extensive remedial powers, including the power to reinstate 
and compensate employees, to order the union to process 
employee grievances, to rescind penalties, or to admit persons 
to union membership. 
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SETTLING TERMS AND CONDITIONS 
OF FIRST COLLECTIVE AGREEMENT 


In 1978, the Canada Labour Code was amended to provide an 
option for the Minister of Labour, in special circumstances, to 
refer a contract dispute to the Canada Labour Relations Board 
in relation to negotiations for a first collective agreement. In 
such referrals, the Board examines all the circumstances and 
makes an initial decision as to whether or not it is an appropri- 
ate case for the Board to settle the terms and conditions of the 
first collective agreement. This provision has been used very 
sparingly as very few cases have been referred to the Board. 
Even after referral and examination by the Board, the Board is 
reluctant to impose the terms of a first collective agreement 
and will not do so in normal situations where the parties, as a 
result of hard bargaining, have been unable to reach an 
agreement. Negotiated collective agreements are the pre- 
ferred method of settlement of disputes under the Code. The 
Board has avoided creating a situation where such imposed 
settlements would relieve the parties of their basic responsibil- 
ity to bargain in good faith and make every reasonable effort 
to conclude a collective agreement. 
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ACCESS TO EMPLOYEES 


In order to provide employees with realistic access to freedom 
of association and participation in lawful union activity, the 
Code has special provisions relating to employees living in 
isolated areas located on private property. Examples of these 
situations in the federal jurisdiction include Arctic explora- 
tion, mining, offshore oil drilling and the operation of supply 
vessels. In such situations, the Board may, on application by a 
union, order that union representatives be provided with rea- 
sonable access to the employees for organizing, negotiating, 
processing grievances or administering a collective agree- 
ment. The Board specifies the time and duration of the access 
to be provided, bearing in mind the circumstances of the 
situation, including the employer's operations. 


17 


Canada Labour 
Relations Board 


SAFETY 


While the main functions of the Board fall under Part |, it has 
a limited involvement in safety matters under Part II of the 
Code. Employees have the right to refuse to work in conditions 
involving danger and there are procedures set out to deal with 
those situations where the employer does not agree that such 
a risk exists. In these cases, a safety inspector appointed by 
Labour Canada should be called on immediately to determine 
whether or not there is danger and what steps, if any, the 
employer should take. If the employee disagrees with the de- 
cision of the safety officer, the matter may be referred to the 
Board for review. The decision of the Board is final and binding 
in such matters. Part Il of the Code also prohibits employers 
from taking adverse action against an employee because the 
employee has exercised his/her rights in relation to safety. 
Complaints alleging discriminatory treatment may be filed 
with the Board, at which time an officer may be appointed to 
assist the parties in settling the complaint. However, if the 
complaint is unresolved, the Board will hear the parties and 
render a decision. 
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